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IN THE UTAH STATE COURT OF APPEALS
TSI PARTNERSHIP, LIMITED
PARTNERSHIP, an Indiana limited
partnership, and TROLLEY SQUARE
ASSOCIATES,
Plaintiffs/Appellees,
vs.
ELAINE NIELSON, MARY
WHITESIDES and SOMEBODY'S
MOTHER,

Case No. 930445-CA

Defendants/Appellants.
CERTIFICATE
I hereby certify that I caused to be mailed a copy of
that letter dated October 26, 1994 to E. Nordell Weeks, Attorney
for Plaintiffs/Appellees, on the

day of October, 1994.

DATED thiscO(p day of October, 1994.
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Utah Court of Appeals

D. Kendall Perkins

124 South 600 East, Suite 300
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Counselor at Law
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October 26, 1994

(801)595-1869

Marilyn M . l r a W 5 9 5 - 1 ^ 7
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Clerk, Utah Court of Appeals
230 South 500 East #400
Salt Lake City, Utah 84102
Attn: Marilyn M. Branch
re: TS1 PARTNERSHIP, et. a l ,
Case No. 930445-CA

UTAH
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Dear Ms. Branch:
At oral argument of the above matter on October 25, 1994, in
answer to a question from the bench, as to whether the issue of
estoppel had been argued at trial, counsel for Appellee answered in
such a manner as to create doubt as to whether said issue had been
argued.
Under the provisions of Rule 24 (i), Utah Rules of Appellate
Procedure, I believe it appropriate to cite Volume IV of the
transcript in the above matter, pages 122, line 16, to page 124,
line 25 to demonstrate that the issue of estoppel was argued to the
trial court. Attached are copies of those pages.
Thank you for your attention to this matter.
Very truly yours,
D. Kendall Per]
Perkins
Attorney for appellants
DKP/ds
cc: Nordell Weeks
Attorney for Appellee
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2

THE COURT:

No, my question to you was, you're

not disputing, then, that some rent is due; is that right?

3

MR. PERKINS:

4

that the rent's due- -

Well, I think that I would dispute

You1re saying no rent is due?

5

THE COURT:

6

MR. PERKINS:

I see.

The estoppel argument is not- -

7

Well, maybe consistent with agreeing that a certain amount

8

of rent might be due, like the $15,000 figure that was

9

agreed upon by the parties and rejected.

10

THE COURT:

You're saying if parties stay on and

II

use space in a mall, and take advantage of the services

12

provided, that under these facts and circumstances, they're

13

not responsible for any rent?

14

MR. PERKINS:

15

THE COURT:

16

MR. PERKINS:

Well

Is that your position?
Your Honor, I think we're going to

17

have to look at this as a matter of equity, which is the

18

estoppel argument.

19
20
21

THE COURT:

I'm just trying to get clear on your

position, then, that as a matter of equity no rent is due.
MR. PERKINS:

There's also the quid pro quo. The

22

tenants were receiving the benefits of being in the mall,

23

what they were, qualified by the conditions that the mall

24

had come to be in.

25

But in light of the fact that other tenants were

1

leaving, there was a great exodus-of tenants, they were

2

being encouraged to stay because it would assist the

3

landlord in being able to rent additional space if he could

4

get some good tenants to stay.
They were also being used as a show place tenant

5
6

by management at various times who would bring in people to

7

go through the store and say, "Look, this is the kind of

8

tenant we have, this is indicative of what this mall can

9

do, and what we ultimately intend to do."

So there was a

real benefit to the landlord by keeping this tenant there.

10

They were willing to pay some rent, they were

11
12

trying to negotiate a fair amount.

They, at least two

13

times, maybe three, had what they thought was an agreement

14

made as to an equitable amount of rent, and they had struck

15

verbal agreements.

16

reduced to writing.

Those verbal agreements were never

So I believe it's a difficult situation, but I

17
18

think that under the law of estoppel- -

And if I may give

19

the court a little, some cases that say that the doctrine

20

of estoppel is to prevent injury arising from actions or

21

declarations which have been acted on in good faith, and

22

which would be inequitable to permit the party to retract.
And I think that says that the landlord in this

23
24

case can't say, "Well, even though we just forget about the

25

fact that we encouraged them to stay when they knew that

I

124

1

things were not going well, and when staying was

2

detrimental because they did not have sufficient traffic to

3

generate enough cash flow to pay the rent they were

4

obligated to pay."

5

Associates Discount Corporation, it's a Wyoming case, 435

6

Pacific 2d, 445.

7

And that's the case of Pickett versus

Another case says that the doctrine of equitable

8

estoppel which is founded upon good faith is designed to

9

prevent injustice by barring a party under special

10

circumstances from taking a position contrary to his prior

11

acts, omissions, representations, or silence.

12

American Bank and Trust versus Trinity Uniform Insurance

13

Company, a Louisiana case found at 205 Southern 2d 35. And

14

there are a number of cases that explain what equitable

15

estoppel is, and I think this is a case where equitable

16

estoppel should apply.

And that's

17

The doctrine of waiver is also very close to the

18

doctrine of equitable estoppel, and in fact there probably

19

is not much difference now in the two theories.

20

would say that, you know, you can't go into a situation

21

like this and encourage somebody to stay to their

22

detriment, and then come back and claim that you're

23

entitled to the full amount of everything that you think

24

you're due. That you will have waived the right to seek

25

that kind of recovery.

But waiver

